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STATE OF NEW YORK 
SUPREME COURT     :     COUNTY OF ERIE 

UP STATE TOWER CO., L.L.C. and 
BUFFALO-LAKE ERIE WIRELESS  
SYSTEMS CO., L.L.C. d/b/a BLUE WIRELESS,

Plaintiffs,

-against- Index No.

TOWN OF CHEEKTOWAGA,

Defendant.

VERIFIED COMPLAINT 

Plaintiffs, Up State Tower Co., L.L.C. Up State -Lake Erie 

Wireless Systems Co., L.L.C. d/b/a Blue Wireless Blue Wireless by and through their 

attorneys, Rupp Baase Pfalzgraf Cunningham LLC, as and for their verified complaint against 

Defendant Town of Cheektowaga Town allege as follows: 

NATURE OF ACTION 

1. This is an action brought under 42 U.S.C. Sections 1983 and 1988, and

under New York State law, for declaratory judgment, specific performance of a contract, and to 

recover damages sustained by Plaintiffs by virtue of the unlawful and injurious acts of the Town.

PARTIES 

2. Up State is a foreign limited liability company duly organized under the

laws of the State of Maryland with its principal place of business at 4915 Auburn Avenue,

Suite 208, Bethesda, MD, 20814-2636. Upstate is authorized to do business in the State of 

New York. 
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3. Blue Wireless is a foreign limited liability company duly organized under 

the laws of the State of Maryland with its principal place of business at 4915 Auburn Avenue,

Suite 208, Bethesda, MD, 20814-2636. Blue Wireless is authorized to do business in the State of 

New York.

4. Blue Wireless is a public utility under New York law for zoning purposes 

and is licensed and regulated by the Federal Communications Commission.

5. Upon information and belief, Defendant Town of Cheektowaga is a 

municipal corporation organized and operating pursuant to the laws of the State of New York 

located in County of Erie, State of New York.

6. At all times hereinafter mentioned, the Town, the Town Board, and the 

Town Board Members acted under color of state law, and pursuant to an official policy that

deprived Plaintiffs of constitutional rights afforded under the United States Constitution and the 

Constitution of the State of New York.

HISTORY

7. Up State is in the business of constructing, owning, and operating public 

utility wireless telecommunications facilities.

8. Blue Wireless is a provider of cellular wireless voice and data coverage 

with a network that spans Western New York and Northern Pennsylvania.

9. In order to deliver wireless services to the general public, businesses, 

police, fire, and ambulances services, and government agencies, among others, Blue Wireless 

uses towers some, but not all of which are constructed and owned by Up State by mounting 

its antennas and related equipment on the towers with designated equipment areas at the base of 

towers.
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10. In areas where Blue Wireless has gaps in coverage, it is necessary to 

remedy these gaps and ensure adequate coverage.

11. In or about 2016

determined that an in-building coverage gap exists in the Town in an area between Losson Road 

and Clinton Street.  As a result, customers of Blue Wireless either do not have coverage or 

experience unreliable service (i.e. dropped calls or lack of data connectivity) in the coverage gap 

area.

The Southline Athletic Association Site

12. Initially, the Town expressed interest in leasing Town property at 500-800

however, after Blue Wireless invested substantial time and money into developing the Losson 

Road Site, the Town reversed course and advised Blue Wireless that it no longer was interested 

in leasing Town-owned land.  As a result, Blue Wireless restarted its due diligence to locate 

another suitable location to address the coverage gap.

13. After evaluating all aspects of many potential sites, at considerable time 

and expense, Blue Wireless determined that the most appropriate and viable location in the Town 

for a new tower was at 294 N. Seine Drive, between Losson Road and Clinton Street, further 

identified as tax map number 125.07-14-34, which site is privately owned by the Southline 

Athletic Association and is the site of the Southline Little League

.

14. The Southline Site is properly zoned CF (Community Facilities) for the 

construction of a tower, and complies with Section 255 of the Town Code covering wireless 

telecommunications facilities.  
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15. In furtherance of its interest in constructing a tower on the Southline Site, 

Plaintiffs negotiated and entered into a lease with the SAA for a portion of the site.  Such lease 

contained commercially reasonable terms and was contingent upon Plaintiffs receiving all 

necessary approvals from the Town in order to move forward with construction and operation of 

a tower on the Southline Site.

16. The lease between Up State and the SAA would not result in any revenue 

to the Town as the Town has no ownership interest in the Southline Site.

17. On or about October 17, 2016, with the permission of the SAA, Up State 

and Blue Wireless filed an application with the Town for a special use permit proposing to build 

a 135-foot tall tower on the Southline Site .

18. Subsequently, nearby residents and Town citizens began to voice concerns 

about the location of a cell tower at the Southline Site, and, in response and out of purely 

political concerns, the Town and various Town Board members began to express opposition 

under the pretext of impacts on the surrounding neighborhood, community character, and 

visibility of the tower, among other things.

19. After the filing of the Southline Application, the parties reached an 

agreement extending the 150-day period during which the Town was required to complete its 

review and issue a determination to June 20, 2017.

20. On May 23, 2017 the Town passed Resolution 2017-320 setting a public 

hearing on the Southline Application for June 13, 2017 at 7:00 p.m.

Proposal of Alternative Sites

21. Upon information and belief, as a result of the opposition to the Southline 

Application from purely political
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desire to avoid such opposition and to benefit financially from the construction of any new 

wireless telecommunications towers in the Town, the Town requested a meeting with

representatives of Plaintiffs to discuss potential alternative sites for a tower.  This meeting was 

scheduled for May 30, 2017.

22. On May 30, 2017 at 2:00 p.m., a meeting was held between 

representatives of Plaintiffs and representatives of the Town.  The meeting was held in Town 

Supervisor Benczkowski, Kevin Schenk (Town Attorney), Daniel Ulatowski (Town Planner),

Brian Gelfand (Principal of Plaintiffs), Corey Auerbach (attorney for Plaintiffs), and Don

Carpenter (Carpenter Consulting Group) (the May 30 .

23. During the May 30 Meeting, in a complete about-face and reversal of the 

on Town-owned land, the Town now affirmatively requested

that, in lieu of a tower on the Southline Site, Plaintiffs agree to lease the original Losson Road

Site replacing the existing tower there with a new tower to meet P

24. The Town acknowledged that it previously suggested, then summarily 

rejected, the Losson Road Site, but that a new Town administration was in place with a new 

Supervisor that now wanted Plaintiffs to pursue Town-owned land.

25. To further induce the Plaintiffs to abandon the privately owned Southline 

Site in favor of leasing Town-owned property, the Town disclosed, for the first time at the May 

30 Meeting, that, before the Town even approached Plaintiffs, it had already begun the parkland 

alienation process via a Home Rule Request to the State Legislature to authorize a lease of the 

Losson Road Site (a/k/a John Stiglmeier Park) in order to expedite the transaction.
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26. Because the Losson Road Site proposed by the Town would not, alone,

achieve the same coverage objective accomplished by the Southline Site, Plaintiffs advised the 

Town that a second site would be required.

27. In response, the Town offered Town-owned land at 4287 Transit Road

S in addition to the Losson Road Site (the Transit Road Site and Losson 

Road S

28. During the May 30 Meeting, Plaintiffs advised the Town that, in order for 

Plaintiffs to consider the Alternative Sites, the collective pricing for any lease(s) for any 

alternative site(s) must be on no worse terms than the arms-length lease for the Southline Site 

that Up State already had sunk costs in and had privately negotiated and executed.  This is 

because this kind of request from the Town should not be used as a coercive technique to obtain 

more favorable rent and lease terms from Plaintiffs than Plaintiffs already had with a private

landowner under the threat of denial of the Southline Application.

29. ng resulted in an agreement by 

Plaintiffs to extend the time for the Town to act on the Southline Application so that the parties 

could further discuss the Alternative Sites. As a result, on June 1, 2017, the Town Attorney 

advised the Town Board and Town Planner that the public hearing on the Southline Application 

previously set for June 13, 2017 was to be cancelled.

30. On June 13, 2017, the Town adopted Resolution 2017-347 cancelling the 

public hearing on the Southline Application.

31. On June 22, 2017, the Town advised Plaintiffs that the State Senate and 

Assembly both 

Road Site for a cell tower.
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The Alternative Sites Leases

32. Between the May 30 Meeting and June 28, 2017, the parties negotiated 

terms of the proposed leases that would be necessary for Plaintiffs to pursue towers on the Town-

owned Alternative Sites, including, commercially reasonable rental rates.

33. On or about June 23, 2017, Brian Gelfand and Supervisor Benczkowski 

spoke via telephone.  During this call the Supervisor admitted that she delegated the negotiation 

of any lease terms to the Town Attorney.  Supervisor Benczkowski further admitted during this

Plaintiffs had 

already invested significant sums in pursuit of the Southline Site, and that Plaintiffs have 

experienced significant delays at the hands of the Town.

34. On or about June 27, 2017, a conference call was had between Plaintiffs

and Town officials to discuss terms of the leases.

35. During the evening of June 27, 2017, the Town Board met to discuss lease 

terms, including the rental rates for leases of Town property at the Alternative Sites.

36. On June 28, 2017, Town Attorney Schenk left a voicemail for Corey 

its agreement with the 

terms of the leases discussed.

37. On July 6, 2017, in reliance on representations and requests from the

Town Supervisor, the Town Board, and the Town Attorney, Plaintiffs sent proposed leases for 

the Alternative Sites to Town Attorney Kevin Schenk for his review, memorializing the 

negotiated agreement. See email and proposed leases attached as Exhibit A. These proposed 

for the Southline Site and 

memorialized all of the agreed upon material terms between the Town and Plaintiffs.
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38. On July 14, 21, and 24 of 2017 emails were sent to Town Attorney Schenk 

following-up on the status of the leases. In or around 

employment with the Town concluded.  Upon information and belief, Deputy Town Attorney 

Melissa Reese assumed the responsibilities of Mr. Schenk with respect to the proposed leases.

39. On August 3, 2017, Deputy Town Attorney Reese stated in an email that 

the Town wished to move forward as co-applicants with Plaintiffs, given that the Town owned 

the Alternative Sites. See Exhibit B.

40. Also on August 3, 2017, counsel for Plaintiffs emailed Ms. Reese stating 

that Plaintiffs do not generally move forward with land use approvals until they have secured site 

control in this case, in the form of leases with the Town.  Counsel for Plaintiffs also stated that 

Plaintiffs would prepare and file special use permit applications for both Alternative Sites if there 

was agreement on the lease terms.

41. On August 9, 2017, the Town agreed to the lease terms and specifically 

requested that applications be submitted. See Exhibit C.

Post-Agreement Pursuit of Approvals

42. to all the terms of the leases for both 

the Losson Road Site and Transit Road Site, the parties agreed to further toll the time period in 

which the Town was required to act on Plaintiff

continue to pursue the Alternatives S The agreement to extend the 

time was memorialized in writing in a Town resolution dated September 12, 2017.

43. In or about September 2017, Plaintiffs discovered that they may have 

difficulty obtaining vehicle access to the Transit Road site, which access is necessary in order for 

Plaintiffs to access the proposed facility.
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44. The parties exchanged several emails in September 2017 regarding access 

to the Transit Road Site, and the Town determined that an access easement would be required 

from a nearby property owner.

45. In or about late September and early October 2017, as a co-applicant (see

Exhibit B) and in furtherance of the project, the Town, on behalf of itself and the Plaintiffs,

contacted Monroe Muffler (an adjoining property owner to the Transit Road Site) and obtained 

consent to an easement to facilitate the project.  The Town stated that in addition to Plaintiff, the 

Town would be a party to the easement agreement. See Exhibit D.

46. On October 25, 2017, Plaintiffs, through counsel, sent the Town a 

proposed easement agreement between the Town, Plaintiffs, and Monroe Muffler for access to 

the Transit Road Site.

47. On October 26, 2017, Plaintiffs, through counsel, sent the Town a revised 

easement agreement between the Town, Plaintiffs, and Monroe Muffler for access to the Transit 

Road Site.

48. In an email on October 31, 2017, the Town confirmed agreement on the 

terms of the easement agreement and that all issues related to ingress and egress to the Transit 

Road Site were resolved.  In the same email, the Town again requested that Plaintiffs file their

special use permit applications for the Alternative Sites. See Exhibit E.

49. In an email on November 6, 2017, the Deputy Town Attorney stated that 

she was not comfortable filing the easement agreement for access to the Transit Road Site until 

the special use applications for the Alternative Sites are approved.

50. In response, Plaintiffs indicated an agreement with that in principal, so 

long as the lease was approved and executed.
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51. Subsequently, the Town reiterated and ratified its agreement to the lease 

terms for the Alternative Sites, but deferred executing the leases at that time for fear that the 

special use permit applications, once filed, would appear to the public as pre-ordained and 

approved in advance, contrary to the required independent evaluation of the projects under all 

applicable laws and regulations, including but not limited to SEQRA. Thus, although the parties 

had reached agreement in all respects to the terms of the leases and although both parties had 

taken steps in furtherance of the projects and the leases, the Town deferred the ministerial act of 

executing the leases until it approved the special use permits failure to sign the 

leases at this time was done purely for political purposes to avoid the appearance of favoritism 

by the Town.

52. On or about November 14, 2017, Town Supervisor Benczkowski executed 

the easement agreement for the Transit Road Site.

53. On December 11, 2017, upon being induced by the Town to pursue the 

towers on the Town-owned Alternative Sites and in reliance on the agreed upon terms of the 

leases for the Alternative Sites, Plaintiffs filed their applications for special use permits. See

Special Use Permit Applications attached as Exhibits F and G.

54. Included with each special use permit application were the following 

documents: (1) application form, (2) project description, (3) compliance with public utility 

standards and the Telecommunications Act of 1996, (4) SEQRA environmental assessment form, 

(5) radio frequency memorandum, search ring, and propagation maps, (6) non-interference 

statement, (7) FCC license, (8) FCC compliance report, (9) Blue Wireless letter of authorization, 

(10) Lease, (11) Up State certification statement, and (12) compliance with Town Code Chapter 

255.
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55. Importantly, Section 255- Code on Wireless 

applicant[s] must provide documentation to 

verify it has the right to proceed as proposed on the site. This would require an executed copy of 

the lease with the landowner or landlord or a signed letter acknowledging authorization. If the 

applicant owns the site, a copy of the ownership record is required.

Code, § 255-7(F), Local Law 8-2008, September 15, 2008.

56. The negotiated and agreed upon leases were attached to and made a part of 

each special use permit application.

57. Subsequently, in or about January 2018, Monroe Muffler and Plaintiffs

executed the easement agreement for the Transit Road Site.

Negative Declaration and Approval of Special Use Permits

58. On or about April 24, 2018, the environmental analysis of the projects for

both Alternative Sites on Transit Road and Losson Road were completed, and the Town issued a 

joint Negative Declaration Determination of Non-Significance under the State Environmental 

Quality Review Act. See Negative Declaration attached as Exhibit H. The Town considered the

Transit Road Site and Losson Road Site together because they are part of the same coverage 

objective for Plaintiffs as would have been accomplished by the project at the Southline Site.

59. Having taken a hard look at the projects on the Alternative Sites, and 

having reviewed the proposed actions, the Town, in a seven-page document, determined that 

neither project would have a significant adverse environmental impact. These determinations 

included an examination of potential impacts on wetlands, as well as an exhaustive analysis of 

potential impacts on flooding and drainage raised by residents on Madeira Drive and Dubonnet 

Drive, nearby the Transit Road Site.
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60. With respect to the flooding concerns, the Negative Declaration noted that 

the Losson Road Site would not add additional impervious surfaces because the new proposed 

tower would be built on an already developed site. As to the Transit Road Site, the Negative

Declaration concluded that the project would disturb only 1.4% of the Town-owned land which 

already- for drainage or flooding 

complaints from Madeira, Dubonnet, and Benz Drive found only a single complaint since 1989, 

despite two extreme rain events in July 2017.

61. Supporting this 

Board and that the Town Board determined that the Alternative Sites are more appropriately 

sited than the Southline Site and will not disrupt Town recreational or drainage management 

resources.

62. On May 22, 2018, the Town held a public hearing on the special use 

permit applications for both the Transit Road Site and Losson Road Site.

63. The special use permit application for the Losson Road Site was 

unanimously approved and Resolution 2018-282 was passed on May 22, 2018. See Exhibit I.

However, the Town, inaccurately and for purely political pretextual purposes in violation of the 

agreed upon lea

was required.

64. The special use permit application for the Transit Road Site ultimately was 

approved by a 4-3 vote and Resolution 2018-283 was passed on May 22, 2018, after residents 

near the Transit Road Site voiced opposition. See Exhibit J. Again, the Town, inaccurately and 
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for purely political pretextual purposes in violation of the agreed upon lease terms, inserted as a 

65. Despite inducing the Plaintiffs to abandon the Southline Site; recognition 

that Plaintiffs would only consider alternative sites on the condition that leases be on no worse 

terms than the arms-length lease for the Southline Site; despite having actual knowledge that the 

Plaintiffs would not pursue or file land use applications (special use permits) without having 

secured site control (through leases); despite agreeing to all the material terms of the leases for 

the Alternative Sites; despite specifically requesting that Plaintiffs file applications for the

special use permits after agreeing to the terms of the leases; despite copies of the negotiated and 

agreed upon leases being attached as exhibits to the special use permit applications; despite 

taking several actions thereafter in furtherance of the projects on the Alternative Sites; despite 

being co-applicant (see Exhibit B) with Plaintiffs for the special use permits; and for purely 

pretextual political purposes, on April 12, 2018 eight months after the Town agreed to the lease 

terms the Town, through new outside counsel who, upon information and belief, was not 

present or involved at the time the leases were negotiated and agreed to, sent Plaintiffs what 

purported to be redlines of the leases for the Alternative Sites. See Town outside c

and purported redlined leases attached as Exhibit K.

66. The purported redlines, among other things, sought to increase the 

negotiated and agreed upon rent by a factor of ten.  
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67. through after-the-

fact economically unfeasible lease terms was entirely pretextual and in direct contradiction of its 

prior agreement and all of its prior actions in furtherance of the project.

68.

agreement to the terms of the leases for the Alternative Sites, thereby giving Plaintiffs control of 

the sites for purposes of the special use permits (as co-applicants with the Town see Exhibit B),

Plaintiffs would never have directed its attention away from the Southline Site as the location for 

a tower to address its coverage gap.

69. Plaintiffs justifiab

eleventh hour reneging on its agreement essentially has made pursuit of the projects at the 

Alternative Sites economically unfeasible and valueless.

70. Because a Clean Water Act Section 404 permit was required from the 

special use permit for the tower at 

the Transit Road Site, Plaintiffs subsequently applied for a nationwide permit.

71. The ACOE issued a Preliminary Jurisdictional Determination on or about 

October 31, 2018. 

72. On November 5, 2018, the ACOE requested that the Town provide it with 

a narrative and supporting information it had regarding flooding concerns raised by the adjacent 

property owners.
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73. Although the Town had already (1) completed the SEQRA process, 

(2) conducted and completed an exhaustive analysis of potential flooding and drainage issues 

with the Transit Road site, and (3) concluded, in a seven-page Negative Declaration, that neither 

project would have a significant adverse environmental impact and, specifically, that the Transit 

Road site 

levels within the already-existing basin area, the Town Supervisor sent an email to the ACOE on 

November 9 , 2018, in her official capacity, advocating against the nationwide permit. See

Exhibit L.

74.

special use permits, all in an effort to sink the proposed towers at the Alternative Sites.  

75.

that, not only the residents have, but I myself have.  I am the figurehead of the Town of 

Cheektowaga so I am at the forefront of this problem and all of the concerns raised by property 

owners in the area of the proposed [Transit Road S

76. The Supervisor further attached several photos, letters, and emails from 

the residents that voiced concern about the tower projects.  She did not, however, send the 

ACOE the lengthy Negative Declaration that the Town completed through the SEQRA process 

as Lead Agency, which process included analysis and consideration of all the materials the 

Supervisor was now cherry picking to send the ACOE in her purely political and self-serving 

email.
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77.

December 13, 2018 the ACOE issued a CWA Nationwide Permit for the construction of an

access road for the planned construction of a new cell tower at the Transit Road Site.

FIRST CAUSE OF ACTION
Promissory Estoppel - 500-800 Losson Road

78. Plaintiffs repeat and reallege the allegations contained in paragraphs 1 - 77

of this verified complaint as if set forth fully herein.

79. The Town affirmatively requested that Plaintiffs pursue alternative 

locations to the Southline Site for a cell tower, specifically on Town-owned land.

80. By doing so, the Town induced Plaintiffs to abandon its efforts for a tower 

at the Southline Site.

81. The Town promised and agreed, in its contractual and proprietary 

capacities, to all of the material terms of the lease for the Losson Road Site, and verified the 

he project.

82. Losson Road

Site Plaintiffs filed an application for a special use permit

for the Losson Road site.

83. The Town was a co-applicant (see Exhibit B) on the special use permit 

application insofar as the Town owned the Losson Road Site and Plaintiffs in order to comply 

with the Town Code were required to submit documentation to verify that it had the right to 

proceed as proposed on the site. Notably, a copy of the negotiated and agreed upon lease was 

attached to the special use permit application that was filed with the Town and approved by the 

Town Board.
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84. The Town, together with Plaintiffs, took actions in furtherance of the

project at the Losson Road Site while having actual knowledge that Plaintiffs would not pursue 

land use applications unless they had secured site control, such as agreement on a lease.

85. The Town issued a Negative Declaration under the State Environmental 

Quality Review Act for the Losson Road Site on April 24, 2018.

86. The Town unanimously granted a special use permit for the Losson Road 

Site on May 22, 2018.

87. The Town breached its duty owed to the Plaintiffs when it, among other 

things, pretextually and illegally requested exorbitant rental rates for the Losson Road Site lease

that were contrary to the agreed upon lease rental rates and that effectively terminated the project 

by making the pursuit of the tower on the Losson Road site economically unfeasible.

88. The Town further engaged in fraud, misrepresentation, deception, and/or 

other improper conduct. 

89. As a result of its improper conduct, the Town should be estopped from 

denying its agreement and should be compelled to adhere to all the agreed upon material terms of 

the Losson Road Site lease. 

90. In the alternative, a Plaintiffs

have been damaged in an amount to be determined at t

fees, and interest.

SECOND CAUSE OF ACTION
Promissory Estoppel 4872 Transit Road

91. Plaintiffs repeat and reallege the allegations contained in paragraphs 1 - 90

of this verified complaint as if set forth fully herein.
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92. The Town affirmatively requested that Plaintiffs pursue alternative 

locations to the Southline Site for a cell tower, specifically on Town-owned land.

93. By doing so, the Town induced Plaintiffs to abandon its efforts for a tower 

at the Southline Site.

94. The Town promised and agreed, in its contractual and proprietary 

capacities, to all of the material terms of the lease for the Transit Road Site, and verified the 

95. Site

Plaintiffs filed an application for a special use permit for 

the Transit Road Site.

96. The Town was a co-applicant (see Exhibit B) on the special use permit 

application insofar as the Town owned the Transit Road Site and Plaintiffs in order to comply 

with the Town Code were required to submit documentation to verify that it had the right to 

proceed as proposed on the site. Notably, a copy of the negotiated and agreed upon lease was 

attached to the special use permit application that was filed with the Town and approved by the 

Town Board.

97. The Town, together with Plaintiffs, took actions in furtherance of the 

project at the Transit Road site, including negotiating and being a party to an access easement 

agreement with a nearby property owner, all while having actual knowledge that Plaintiffs would 

not pursue land use applications unless they had secured site control and access, such as 

agreement on a lease.

98. The Town issued a negative declaration under the State Environmental 

Quality Review Act for the Transit Road Site on April 24, 2018.
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99. The Town granted a special use permit for the Transit Road Site on

May 22, 2018.

100. The Town breached its duty owed to the Plaintiffs when it, among other 

things, pretextually and illegally requested exorbitant rental rates for the Transit Road Site lease 

that were contrary to the agreed upon lease rental rates and that effectively terminated the project 

by making the pursuit of the tower on the Transit Road Site economically unfeasible.

101. The Town further engaged in fraud, misrepresentation, deception, and/or 

other improper conduct. 

102. As a result of its conduct, the Town should be estopped from denying its 

agreement and should be compelled to adhere to all the material terms of the Transit Road Site 

lease. 

103. f duty, the Plaintiffs

fees, and interest.

THIRD CAUSE OF ACTION
Declaratory Judgment Against the Town 500-800 Losson Road

104. Plaintiffs repeat and reallege the allegations contained in paragraphs 

1 - 103 of this verified complaint as if set forth fully herein.

105. Pursuant to New York law, the Town had a duty to abide by and enforce 

the agreed upon provisions of the lease for the Losson Road Site, and a duty to comply with the 

implied covenant of good faith and fair dealing.

106. The Town has failed to comply with its duty by denying the existence of 

an agreement to all the materials terms thereof, in particular the rental rates, which provided a 
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market rate rent equal to one half the rental rate of the lease entered into by Plaintiffs for the 

Southline Site which project the Town induced Plaintiffs to abandon to their detriment. 

107. Plaintiffs justifiably relied agreement 

on the material terms of the Losson Road Site lease and filed a land use application at the 

as the T -applicant (see Exhibit B) in reliance thereon in pursuit of 

the project.

108. In Town Resolution 2018-282 dated May 22, 2018, for purely political 

and pretextual reasons, the Town purported to deny the existence of an agreement on the material 

terms of the Losson Road Site lease when it stated in the resolution approving the special use 

109. The insertion of such language into the special use permit approval 

resolution was factually inaccurate, pretextual, and wholly without legal justification.

110. Furthermore, in an email, the Town, by and through its attorneys,

requested exorbitant rental rates for the Losson Road Site lease, which rates were inconsistent 

with the prior agreed upon terms and intentionally designed to terminate the Plaintiff

the project, all in bad faith and to Plaintiff .

111. A real and justifiable controversy exists between Plaintiffs and the Town 

Road Site lease terms and to abide by those terms.

112. Accordingly, Plaintiffs are entitled to a judgment declaring a valid and 

enforceable lease for the Losson Road Site and agreement on all the material terms thereof, and 

specifically enforcing the same.
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FOURTH CAUSE OF ACTION
Declaratory Judgment Against the Town 4872 Transit Road

113. Plaintiffs repeat and reallege the allegations contained in paragraphs 

1 - 112 of this verified complaint as if set forth fully herein.

114. Pursuant to New York law, the Town had a duty to abide by and enforce 

the agreed upon provisions of the lease for the Transit Road Site, and a duty to comply with the 

implied covenant of good faith and fair dealing.

115. The Town has failed to comply with its duty by denying the existence of 

an agreement to all the materials terms thereof, in particular the rental rates, which provided a 

market rate rent equal to one half the rental rate of the lease entered into by Plaintiffs for the 

Southline Site which project the Town induced Plaintiffs to abandon to their detriment. 

116. Plaintiffs

the material terms of the Transit Road Site lease and filed a

request -applicant (see Exhibit B) in reliance thereon in pursuit of the 

project.

117. In Town Resolution 2018-283 dated May 22, 2018, for purely political 

and pretextual reasons, the Town purported to deny the existence of an agreement on the material 

terms of the Transit Road Site lease when it stated in the resolution approving the special use 

terms with the applicant and the 

118. The insertion of such language into the special use permit approval 

resolution was factually inaccurate, pretextual, and wholly without legal justification.
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119. Furthermore, in an email, the Town, by and through its attorneys,

requested exorbitant rental rates for the Transit Road Site lease, which rates were inconsistent 

with the prior agreed upon terms and intentionally designed to terminate the Plaintiff

the project, all in bad faith and to Plaintiff .

120. A real and justifiable controversy exists between Plaintiffs and the Town 

an agreement on the Transit

Road Site lease terms and to abide by those terms.

121. Accordingly, Plaintiffs are entitled to a judgment declaring a valid and 

enforceable lease for the Transit Road Site and agreement on all the material terms thereof, and 

specifically enforcing the same.

FIFTH CAUSE OF ACTION
Substantive Due Process

122. Plaintiffs repeat and reallege the allegations contained in paragraphs 

1 - 121 of this verified complaint as if set forth fully herein.

123. The Town deprived Plaintiffs of protectable property interests that

Plaintiffs possessed in the Alternative Sites and property when the Town induced Plaintiffs to 

abandon the Southline Site project in favor of the Alternative Sites, agreed to all the material 

terms of the leases for the Alternative Sites, supported land use permissions for both sites as co-

applicants (see Exhibit B), granted the necessary land use permissions for both sites, and 

effectively vitiated the agreed upon leases and terminated the projects on both sites by later 

requesting exorbitant rental rates making the projects on the Town-owned Alternative Sites

economically unfeasible.
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124.

unlawful, malicious, in bad faith, and motivated purely by politics.

125. As a result of the foregoing, the Town, acting under color of law and in 

violation of 42 U.S.C. Section 1983, has unlawfully deprived Plaintiffs of their right to 

substantive due process under the constitutions of the United States of America and the State of 

New York.

126. By reason of the foregoing, Plaintiffs are entitled to compensatory and 

punitive damages in an amount to be proved at trial, together with costs, disbursements, interest, 

SIXTH CAUSE OF ACTION
Specific Performance 500-800 Losson Road

127. Plaintiffs repeat and reallege the allegations contained in paragraphs 

1 - 126 of this verified complaint as if set forth fully herein.

128. The Town induced Plaintiffs to abandon their efforts to construct a tower 

at the Southline Site in favor of the Town-owned Alternative Sites.

129. The Town and Plaintiffs agreed to all the material terms of the lease for 

the Losson Road Site, affirmatively requested that Plaintiffs pursue a special use application for 

the Losson Road Site, jointly pursued Plaintiffs project at the Losson Road Site as a co-applicant 

(see Exhibit B) after agreeing on the lease terms, issued a Negative Declaration under SEQRA, 

and approved a special use permit for the Losson Road Site, all in furtherance of the project and 

the agreement on the lease terms.
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130. site lease, 

it refused to execute the lease until the land use permissions were approved so as not to appear as 

if it was engaging in politically favorable conduct to the Plaintiffs.

131. The Town has refused to perform under the terms and conditions of the 

agreed upon lease and has subsequently and pretextually requested exorbitant rental rates for the 

Losson Road Site lease.

132. Plaintiffs are ready, willing, and able to perform the lease as agreed upon.

133. As a result of the foregoing, the terms and conditions of the lease for the 

Losson Road Site should be specifically enforced.

SEVENTH CAUSE OF ACTION
Specific Performance 4872 Transit Road

134. Plaintiffs repeat and reallege the allegations contained in paragraphs 

1 - 133 of this verified complaint as if set forth fully herein.

135. The Town induced Plaintiff to abandon its efforts to construct a tower at 

the Southline Site in favor of the Town-owned Alternative Sites.

136. The Town and Plaintiffs agreed to all the material terms of the lease for 

the Transit Road Site, affirmatively requested that Plaintiffs pursue a special use application for 

the Transit Road Site, jointly pursued Plaintiffs project at the Transit Road Site as co-applicant 

(see Exhibit B) after agreeing on the lease terms, sought, negotiated, and became a party to an 

access easement agreement for the Transit Road Site along, issued a Negative Declaration under 

SEQRA, and approved a special use permit for the Transit Road Site, all in furtherance of the 

project and the agreement on the lease terms.
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137. sit Road Site lease, 

it refused to execute the lease until the land use permissions were approved so as not to appear as 

if it was engaging in politically favorable conduct to the Plaintiffs.

138. The Town has refused to perform under the terms and conditions of the 

agreed upon lease and has subsequently and pretextually requested exorbitant rental rates for the 

Transit Road Site lease.

139. Plaintiffs are ready, willing, and able to perform the lease as agreed upon.

140. As a result of the foregoing, the terms and conditions of the lease for the 

Transit Road Site should be specifically enforced. 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment:

a) On the FIRST CAUSE OF ACTION prohibiting the Town from denying 

an agreement on all the material terms of the lease for Losson Road Site and specifically 

enforcing the terms thereof, or, in the alternative, entering judgment in Plaintiff

awarding damages in an amount to be determined at the time of trial, plus costs, disbursements, 

just and proper;

b) On the SECOND CAUSE OF ACTION prohibiting the Town from 

denying an agreement on all the material terms of the lease for the Transit Road Site and 

specifically enforcing the terms thereof, or, in the alternative, entering judgment in Plaintiff

favor and awarding damages in an amount to be determined at the time of trial, plus costs, 

this Court deems just and proper;
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c) On the THIRD CAUSE OF ACTION declaring an agreement between the

parties on all the material terms of the lease for the Losson Road Site, and specifically enforcing

the same;

d) On the FOURTH CAUSE OF ACTION declaring an agreement between

the parties on all the material terms of the lease for the Transit Road Site, and specifically

enforcing the same;

e) On the FIFTH CAUSE OF ACTION awarding Plaintiffs compensatory

and punitive damages, together with costs, disbursements, and
attorneys'

fees, and such other

and further relief this Court deems just and proper;

f) On the SIXTH CAUSE OF ACTION compelling the Town to abide by the

agreed upon terms and conditions of the Losson Road Site lease;

g) On the SEVENTH CAUSE OF ACTION compelling the Town to abide

by the agreed upon terms and conditions of the Transit Road Site lease; and

h) Awarding such other and further relief as this Court deems just and

proper.

Dated: December , 2018

Buffalo, New York

RUPP BAASE PFALZGRAF CUNNINGHAM LLC
Attorneys for Plaintif s

..

By:

R. Anthony Rupp III, Esq.

Matthew D. Miller, Esq.

1600 Liberty Building

Buffalo, New York 14202

(716) 854-3400
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VERIFICATION

STATE OF MARYLAND )

: ss.:

COUNTY OF MONTGOMERY )

Brian Gelfand, being duly sworn deposes and says:

I am a Principal of Up State Tower Co., L.L.C. and the General Manager of

Buffalo-Lake Erie Wireless Co., L.L.C., the Plaintiffs in the above-captioned action. I have read

the foregoing verified complaint and know its contents. The document is true to my own

knowledge, except as to matters stated to be on information and belief, and as to those matters, I

believe them to be true.

Deponent further says that the reason this verification is made by deponent and

not by Up State Tower Co., L.L.C. or Buffalo-Lake Erie Wireless Co., L.L.C. is because

Up State Tower Co., L.L.C. and Buffalo-Lake Erie Wireless Co., L.L.C. are limited liability
companies and the grounds of deponent's belief as to all matters in the verified complaint not

stated upon his own knowledge, are investigations which deponent has caused to be made

concerning the subject matter of this verified complaint and information acquired by deponent in

the course ofhis duties as principals for such limited liability companies and from the books and

papers of each such limited liability company.

Brian Gelfand

Sw m to before me this

_ ay of December, 2018.

o y Publi

Heather L. Rubinstein

NOTARY PU8IJC

Anne Arundel County
State of Maryland

My Commission Expires
october4.2022
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